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approved by the Public Utilities Commission so as retro¬ 
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3. Whether the compulsory liability insurance law of the 
District of Columbia could apply to accidents occurring 
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IN THE 


United States Court of Appeals 

For the District of Columbia Circuit. 


No. 11,279 


DAVID H. THOMPSON, Administrator of the Estate of 
HOWARD CARTER, deceased, Appellant, 

v. 

AMALGAMATED CASUALTY INSURANCE 
COMPANY, INC., Appellee. 


Appeal from Judgment of the United States District Court 
for the District of Columbia. 


BRIEF FOR APPELLEE. 


FINDINGS OF FACT AND OPINION BELOW. 

The District Court below (Judge Matthew F. McGuire) 
handed down its Findings of Fact (J. A. 32s) and Opinion 
(J. A. 25) J on October 9, 1951. 

i The Joint Appendix (J. A.), pages 1-31, is attached to appellant’s brief. 
The Findings of Fact, omitted from those pages, is contained as a supplement 
to the Joint Appendix (J. A. 32s-34s) attached to this Brief for Appellee. 
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COUNTER-STATEMENT OF THE CASE. 

In the light of the fact that the appellant’s Summary 
Statement of the Case is replete with legal conclusions 
rather than objective facts, the Findings of Fact of the 
District Court below (R. 94), entered on October 9, 1951, 
are herewith set forth: 

“On March 13, 1947 . . . Louis P. Davis, rented from 
G & M Motors, Inc., a taxicab under a written agree¬ 
ment [J. A. 15] whereby Davis agreed not to allow 
any person other than himself to drive the aforemen¬ 
tioned automobile without the written permission of 
G & M Motors, Inc., or its duly appointed agent, and, 
further agreed that the auto would not be taken out 
of the metropolitan area of Washington, D. C., with¬ 
out the written permission of G & M Motors, Inc., or 
its agent; that thereafter said Louis P. Davis per¬ 
mitted John Fleming, a licensed hacker, to use said 
vehicle in return for the payment of a lump sum of 
money for a trip by Fleming and plaintiff’s intestate 
and others to a destination near Charlottesville, Vir¬ 
ginia, which is without the metropolitan area of Wash¬ 
ington, D. C.; that thereafter on May 3, 1947, a colli¬ 
sion occurred in the vicinity of Charlottesville, Vir¬ 
ginia, at which time James Lander Carter, who pos¬ 
sessed neither D. C. automobile drivers license nor 
D. C. hackers license, was driving. In this accident 
plaintiff’s intestate was killed. Neither G & M Motors, 
Inc., nor its duly authorized agent had given written 
or other permission for other than Louis P. Davis to 
drive the taxicab, nor had written or other permission 
been received from G & M Motors, Inc., or its agent, 
to take the car out of the metropolitan area of Wash¬ 
ington, D. C- 

“Suit was brought by plaintiff against G & M Motors, 
Inc., and other corporate defendants, and Louis Davis, 
John Fleming, John Lander Carter and others not ma¬ 
terial to this case. In that trial which was held in the 
Circuit Court of Greene County, Virginia, the judg¬ 
ment of the Court [J. A. 1] was that plaintiff recover 
nothing from the defendant, G & M Motors, Inc., and 
the other corporate defendants, but that plaintiff re- 
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cover the sum of $7500.00 from defendants, Louis P. 
Davis, John Fleming and James Lander Carter. 

“At the time of the collision aforesaid there was a 
policy of insurance [J. A. 19] by which the defendant 
Amalgamated Casualty Insurance Company, insured 
G & M Motors, Inc., with respect to the automobile in 
which plaintiff’s intestate was a passenger, with limits 
of $5000.00 for single person injured and $10,000.00 
for multiple injuries or death, and property damage 
with limit of $1000.00, said policy of insurance con¬ 
taining the usual omnibus provision defining insured 
as, ‘the unqualified word “insured” includes not only 
the named insured but also any person while using the 
automobile and any person or organization legally re¬ 
sponsible for the use thereof, provided that the de¬ 
clared and actual use of the automobile is “pleasure 
and business” each as defined herein, and provided 
further that the actual use is with the permission of 
the named insured.’ And the Court finds that at the 
time of the collision in which plaintiff’s intestate was 
killed the vehicle was not being used with the permis¬ 
sion of the named insured but was being operated by 
a person not authorized by the insured and in violation 
of the agreement between the insured and its lessee.” 

Order. 

“It appearing to the Court that the policy of insur¬ 
ance pursuant to which the plaintiff has brought suit 
against the defendant, Amalgamated Casualty Insur¬ 
ance Company, does not cover or extend to the acci¬ 
dent in which plaintiff’s intestate was killed. . ’. .” 
(J. A. 32s). 

The policy in question was issued by the appellee Amal¬ 
gamated Casualty Insurance Company to G & M Motors, 
Inc., in accordance with the requirement of P. L. 775 (75th 
Cong.), 44 D. C. Code § 301 (J. A. 30): 

“That the Public Utilities Commission of the Dis¬ 
trict of Columbia is hereby directed to require any and 
all [taxicab companies] ... to file with the Commission 
for each motor vehicle to be operated a . . . policy . . . 
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cf liability insurance . . . conditioned for the payment 
to any person or persons of any judgment recovered 
against such . . . companies ... or renters of their 
cabs, for death or for injury to any person . . . caused 
in the operation ... of such motor cabs . . . Any such 
. . . policy of liability insurance shall be in such form 
and on such terms or conditions as the Commission 
may direct . . . The Public Utilities Commission shall 
have the power to make all reasonable rules and reg¬ 
ulations . . . .” 

It is undisputed that the policy was approved by the Com¬ 
mission on March 13, 1947 (J. A. 18). 

SUMMARY OF ARGUMENT. 

The policy of insurance sued under covered the liability 
of persons driving the cab with the permission of the named 
insured and within the District of Columbia. The Court 
below found from undisputed evidence that at the time of 
the accident in question the cab was being driven without 
the permission of the named insured and outside the Dis¬ 
trict of Columbia. In accordance with the compulsory lia¬ 
bility insurance law of the District of Columbia, the policy 
was submitted to and approved by the Public Utilities Com¬ 
mission, the agency which Congress directed to establish 
the terms and conditions of liability insurance. There was 
nothing in the statute which required the Commission to 
insist upon a coverage greater than that set forth in the 
policy. 

Moreover, even if the policy did not conform to the stat¬ 
ute, the wording of the statute makes it clear that the man¬ 
date of Congress was addressed to the Public Utilities Com¬ 
mission. A failure on the part of the Commission to ob¬ 
serve the mandate would not empower the Court to rewrite 
the insurance contract imposing a liability never assumed 
by the insurance company. 

In any event, the accident in question occurred outside 
the District of Columbia: the policy did not apply to 


0 


accidents outside the District of Columbia; and even if the 
statute did require the Public Utilities Commission to in¬ 
sist upon a more extensive coverage and even if the Court 
could rewrite the policy to impose an unassumed liability, 
the fact is that the District of Columbia statute could not 
govern liability outside the District of Columbia. 

ARGUMENT. 

This is a case arising under a policy of insurance issued 
pursuant to the compulsory liability insurance law for taxi¬ 
cabs operating in the District of Columbia. In order to 
secure the public—pedestrians and riders alike—against 
the financial irresponsibility of taxicab companies and 
drivers whose negligence might result in accidental injury 
and damage to their persons, Congress directed the Public 
Utilities Commission to require the setting up of sinking 
funds or the taking out of policies of insurance as pre¬ 
requisite to the operation of these public carriers in the 
District. Complying therewith, G & M Motors, Inc., a 
taxicab company which rented its cabs to licensed drivers 
for $6 a day, took out a liability policy with appellee 
Amalgamated Casualty Insurance Company, conditioned 
for the payment of all judgments rendered against the in¬ 
sured or persons driving its cabs in the District with its 
permission. The rental agreement provided that the cab 
be operated only with the permission of the insured G & M 
Motors, Inc.: (1) that none but the renter use the cab any¬ 
where without G. & M’s written permission, and (2) that 
no G & M cab be taken out of the metropolitan area of the 
District without its express consent. These were but 
normal precautions against frolics and detours. Without 
them, companies would only be exposing themselves tp and 
condoning unauthorized and reckless abuse of their 
business property. 

In direct disregard of his agreement and limited author¬ 
ity, Louis Davis—a renter of a G & M cab—without per- 
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mission lent bis cab for $30 to one Fleming for an excur¬ 
sion to Charlottesville, Virginia. While on the doubly un¬ 
authorized trip, outside of Charlottesville, far beyond the 
metropolitan area of the District, an accident occurred and 
a passenger was killed. The Virginia Court adjudged 
Fleming and Carter—the drivers—and Davis the lender, 
guilty of negligence. The Court also ruled that Davis—in 
lending the cab—was not acting as an agent of G & M; 
obviously, no contrary finding could conceivably have been 
made. 

Appellee Amalgamated denied liability, relying on the 
plain terms of its policy as approved by the Public Utilities 
Commission. Nevertheless, appellant would have this 
Court disregard the policy, disregard the approval of th$ 
statutory body charged with the administration of the in¬ 
surance law, and disregard the plain words of the statute— 
rewriting it so as retroactively to apply to renters and 
thieves alike, within and without the territorial confines 
of Congress’ jurisdiction over the District. 

I. Neither the Policy of Insurance Sued Under Nor the 
Statute Under Which the Policy Was Written, Attach 
Liability to the Insurer for the Accident in Question. 

Public Law 775 (75 Cong.), 44 D. C. Code § 301 (J.A. 
30), requires the Public Utilities Commission to direct that 
all taxicab companies file with it liability insurance policies 
“conditioned for the payment to any person of any judg¬ 
ment recovered against such ... companies ... or renters of 
their cabs, for death or for injury to any person . . . caused 
in the operation ... of such motor cabs ... on such terms or 
conditions as the Commission may direct.” In compliance 
therewith, Amalgamated Casualty Insurance Company filed 
on March 13, 1947, a Certificate of Insurance certifying 
that G & M Motors, Inc. was “insured under our Policv 
No. 5452 in the form approved by the Superintendent of 
Insurance” (J.A. 18). This approved policy, consonant 
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with the terms of the statute, included in its Coverage A an 
obligation 

“to pay on behalf of the insured all sum-s which the in¬ 
sured shall become obligated to pay by reason of the 
liability imposed upon him by law for damages, in¬ 
cluding damages for care and loss of service because 
of bodily injury, including death at any time resulting 
therefrom, sustained by any person or persons, caused 
by accident and arising out of the ownership, main¬ 
tenance or use of the automobile” (J.A. 19). 

The policy then proceeded with the following standard 
definition: 

“The unqualified word ‘insured’ includes not only the 
named insured but also any person while using the 
automobile and any person or organization legally 
responsible for the use thereof, provided that the de¬ 
clared and actual use of the automobile is ‘Pleasure 
and Business’, each as defined herein, and provided 
further that the actual use is with the permission of 
the named insured” (J.A. 20). (Emphasis added.) 

Finally, the policy provided that it applied 

“only to accidents which occur during the policy 
period while the automobile is within the District of 
Columbia, and is owned, maintained and used for the 
purpose stated as applicable thereto in the declara¬ 
tions” (J.A. 20). 

It is not denied by appellant and it -was, in addition, found 
as fact by the District Court below, that the accident in 
question occurred during a time when the cab was being 
used by an unauthorized driver outside the District of 
Columbia without the permission of the named insured 
(J.A. 32s). 

Even if the Public Utilities Commission had had the 
power to extend the liability to accidents outside the Dis¬ 
trict of Columbia there is certainly nothing in the statute 
which required such extension. See P.L. 775 (75th Cong.) 
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(J.A. 30). The statute specifically provided that the Com¬ 
mission should set forth the terms and conditions of 
liability. The policy which was approved by the Commis¬ 
sion did not extend the liability of the insurance company 
to accidents which occurred outside the District of 
Columbia or, indeed, to accidents resulting from the use of 
the vehicle without the permission of the named insured. 
There is certainly no basis in the statute for extending the 
coverage of the policy beyond its terms. 

Despite the policy’s full compliance with the letter and 
spirit of the statute and approval by the authority 
designated by the statute, appellant would have this Court 
rewrite the statute to require insurance of taxicabs used 
without permission of the named insured and outside the 
District of Columbia, and, in addition, have the Court re¬ 
write the policy so as to comply with the thus-rewritten 
statute. But it is fairly well-established law by now that 
the drafting of new statutes and the writing of new policies 
of insurance are tasks for legislators and insurance com¬ 
panies, not courts of law and aggrieved appellants. At any 
rate, it is most important to keep in mind that here Con¬ 
gress designated the agency which was to establish the 
terms and conditions of liability insurance, and that agency 
approved this policy. And ordinarily, courts are loathe to 
upset the determinations of administrators, such as Insur¬ 
ance Commissioners, when the powers exercised are discre¬ 
tionary and no arbitrariness is shown. See, e.g., American 
Surety Co. v. Jones, 384 Ill. 222, 51 N.E. 2d 122, 126. 

Appellant has also claimed that by virtue of a certain 
endorsement (J.A. 18), appellee insurance company ad¬ 
mitted absolute liability for all judgments rendered against 
the insured and, hence, recovery should be ordered here. 
What appellant failed to mention, though, are the follow¬ 
ing: (1) The alleged endorsement is conceded never to 
have been signed (see J.A. 18), and (2) even if the endorse¬ 
ment had been signed it could have no effect whatever on the 
facts before this Court. For, by its terms, it constitutes 
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an admission of absolute liability only for “damages ad¬ 
judged against the insured .’ 9 “Insured”, in turn, is 
standardly defined in the policy as “not only the named 
insured but also any person while using the automobile 
. . . with the permission of the named insured" (J.A. 20). 
(Emphasis added.) But it is undisputed—and was so,found 
by the court below—that although G & M Motors, Inp., was 
the named insured, the cab at the time of the accident was 
being driven by Fleming or Carter without the permission 
of the G & M Motors, Inc. (J.A. 32s). 

It is significant to note that the Virginia Court specifi¬ 
cally held that Davis was not acting as agent of the G & M 
Motors, Inc., at the time of the accident (J.A. 1), and that 
no judgment was rendered against the insured even under 
the doctrine of respondeat superior. In so acting, the Vir¬ 
ginia Court was, of course, giving recognition to the fact 
that the excursion which resulted in the accident was com¬ 
pletely unauthorized by the insured and, in fact, was in vio¬ 
lation of the express terms of the contract between G & M— 
the insured—and Davis. 2 

2 The conclusion of the Virginia Court is in perfect accord with the law of 
the District as clearly enunciated by this Court in Simon v. City Cab Co., 64 
App. D. C. 364, 78 F. 2d 506, 508, cert, denied 296 U. S. 640: 

“The agent of the owner, in whatever capacity he is charged with the 
use or operation of the car, cannot without the knowledge or consent of 
the owner transmit his agency to a person unknown to the owner, and 
thereby impose liability on the owner for the reckless or negligent op¬ 
eration of the car.” 

See Marchctti v. Olyowski, 86 App. D. C. 215, 181 F. 2d 285; State Farm 
Mut. Auto Ins. Co. v. Coughran, 303 U. S. 485. 


/ 




II. Even if the Policy Did Not Conform to the Statute, the 
Court Cannot Rewrite It and Affix Liability Retroac¬ 
tively Thereon Once Commission Approval Has Been 
Secured. 

Public Law 775 (75th Cong.), 44 D. C. Code § 301 (J.A. 
30) directs the Public Utilities Commission to require all 
taxicab companies to file with it policies of liability insur¬ 
ance. G & M Motors, Inc., took out such a policy (J.A. 19) 
with appellee Amalgamated Casualty Insurance Company, 
which policy was approved by the Commission (J.A. 18). 

A G & M cab was involved in an accident which, the court 
below found, was not covered by the policy (J.A. 33s). 
Appellant now contends that the statute required the policy 
to cover such accidents; hence, the Court should rewrite 
the policy and affix liability thereon. 

Appellee submits that it is undisputed that it complied 
in every respect with the rules and regulations of the Public 
Utilities Commission, that its policy in question is the nor¬ 
mal and standard policy of liability in-surance, and as such 
it was approved by the Commission. 

Appellee further submits that the Public Utilities Com¬ 
mission fully complied 'with the directive of Congress which 
vested discretion as to terms and conditions of liability in 
the Commission. However, even assuming that there was 
a departure from the mandate of Congress the mandate 
was directed to the Commission. The statute did not pur¬ 
port to lay down the terms of liability. It consisted simply 
of a direction to the Commission. Under such circum¬ 
stances, even assuming that Congress intended liability 
more extensive than that contained in the policy, the policy 
cannot be rewritten in accordance with such intention. As 
a matter of fact, it is universally held that even where the 
insurance company has failed to secure the required 
approval from the appropriate administrative agency, this 
does not empower the rewriting of the contract to impose 
obligations other than those specifically set forth in the 
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contract as written. In this respect see 44 C. J. S. § 253, 
as follows: j 

“The approval of the Insurance Commissioner con¬ 
stitutes an administrative ruling that the policy con¬ 
forms to the requirements of the law .... A failure 
of the company to file a form and obtain its approval 
renders it subject to the imposition of a fine, but does 
not destroy the terms of a contract of insurance which 
it has in fact made; it cannot set up its failure to 
comply with a statute as a defense to an action against 
it on the policy, nor can insured recover on the policy 
except as it is written; he cannot insist on the portion 
of the policy which is favorable to him and repudiate 
the remainder. The approval by the insurance commis¬ 
sioner is persuasive evidence that the policy conforms 
to the requirements of the law.” (Emphasis added.) 

In other words, the appellee did all that was required of 
it when it secured the approval of the Public Utilities Com¬ 
mission for its policy. It is not now within the province 
of the Court to rewrite the policy imposing a liability which 
the appellee never assumed and which the appropriate ad¬ 
ministrative agency never required it to assume. 

III. The District of Columbia Compulsory Liability Insur¬ 
ance Law Could Have No Application to Accidents Oc¬ 
curring Outside the District. 

It is undisputed that the accident in question occurred 
in Virginia, near Charlottesville (J.A. 32s). It is also un¬ 
disputed and was found as fact by the court below that 
under the terms of the policy itself (J.A. 20), coverage did 
not extend to accidents where the automobile was operated 
either outside the District or without the permission of the 
named insured. Appellant contends, however, that under 
Public Law 775, enacted by Congress legislating for the 
District of Columbia, the policy must be construed so as 
to affix absolute liability on insurers for all judgments 
rendered against renters of District of Columbia cabs. 
This assertion is, of course, predicated on the assumption 


12 


that the policy as written was inconsistent with the terms 
of the statute. 

Even if it be hypothesized that (a) the policy as written 
was inconsistent with the statute, and (b) that the statute 
authorizes the Court to rewrite an already approved policy, 
both of which premises appellee vigorously denies, the 
statute could not affect liability under the policy outside 
the District of Columbia. In other words, the District of 
Columbia statute neither purported to nor could have an 
extraterritorial effect, for it is a universal rule that “legis¬ 
lative enactments can only operate, proprio vigore, upon 
persons and things within the territorial jurisdiction of the 
law making power, and that no law has any effect, of its 
own force, beyond the territorial limits of the sovereignty 
from which its authority is derived.” 50 Am. Jur. 508. 
Thus, for example, it has been held that a statute which 
imposes absolute liability upon the owner of an automobile 
for damages resulting from its negligent operation by a 
person using it with the owner’s permission has no appli¬ 
cation to an accident occurring in another state. 3 Miranda 
v. LoCurto , 249 X. Y. 191,163 N.E. 557. See also Cherwiere 
v. Geiter, 272 N. Y. 165, 5 N.E. 2d 185, and Keman v. Webb, 
.5 R. I. 394, 148 Atl. 186. 

The question of extraterritoriality can be resolved even 
more graphically by resort to an hypothetical situation. 
Assume that a liability insurance policy under Public Law 
775 were written so as to 

(a) attach absolute liability to the insurer for all 
judgments whatsoever rendered against anyone 
found to have been driving a cab—with or without 
the owner’s permission—at the time of its involve¬ 
ment in an accident within the District, and 

(h) attach no liability for accidents occurring outside 
the District. 


3 It may be important to note, in this connection, that the compulsory lia¬ 
bility insurance law of Virginia requires only that taxicab companies insure 
against their own liability. 56 Va. Code $$ 272(2), 299. 


Thus, our hypothetical policy would comply in every 
respect with the law as appellant would have it written in 
the District, but would have no coverage outside the Dis¬ 
trict. Certainly such a policy could not fail to be approved 
by the Public Utilities Commission, for it would be co¬ 
extensive with the authority of Congress legislating for 
the District of Columbia, and with the jurisdiction of the 
Public Utilities Commission. Once this conclusion be 
accepted, it is difficult to fathom appellant’s contention that 
the statute and the policy be now rewritten so as retro¬ 
actively to apply outside the District, for if appellant’s 
contention be sound, the law of the District of Columbia 
could govern liability to the ends of the earth. 

CONCLUSION. 

In light of the foregoing, appellee prays that the judg¬ 
ment of the District Court below be affirmed. 

Respectfully submitted, 

Ford, Bergson, Adams & Borkland, 
Albert F. Adams, 

Daniel J. Freed, 

Sumner M. Redstone, 

Counsel for Appellee, ; 

918 16th Street, N. W., 
Washington 6, D. C. , 
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IN the united states district court 

FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 2302-50 j 

David H. Thompson, Adm’r., Plaintiff 

I 

v. 

Amalgamated Casualty Insurance Company, Inc., and 

Louis Davis, Defendants 

This cause coming on to be heard upon the stipulation of 
counsel, testimony and exhibits, the Court makes the 
following, 

Findings of Fact. 

On March 13, 1947, defendant, Louis P. Davis, rented 
from G & M Motors Inc., a taxicab under a written agree¬ 
ment whereby Davis agreed not to allow any person other 
than himself to drive the aforementioned automobile with¬ 
out the written permission of G & M Motors, Inc., or its 
duly appointed agent, and, further agreed that the auto 
would not be taken out of the metropolitan area of Wash¬ 
ington, D. C., without the written permission of G & M 
Motors, Inc., or its agent; that thereafter said Louis P. 
Davis permitted John Fleming, a licensed hacker, to use 
said vehicle in return for the payment of a lump sum of 
money for a trip by Fleming and plaintiff’s intestate and 
others to a destination near Charlottesville, Virginia, which 
is without the metropolitan area of Washington, D. C ; that 
thereafter on May 3, 1947, a collision occurred in the vici¬ 
nity of Charlottesville, Virginia, at which time James 
Lander Carter, wdio possessed neither D. C. automobile 
drivers license nor D. C. hackers license, was driving. In 
this accident plaintiff’s intestate was killed. Neither G & M 
Motors, Inc., nor its duly authorized agent had given writ¬ 
ten or other permission for other than Louis P. Davis to 
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drive the taxicab, nor had written or other permission been 
received from G & M Motors, Inc., or its agent, to take the 
car out of the metropolitan area of Washington, D. C. 

Suit was brought by plaintiff against G & M Motors, Inc., 
and other corporate defendants, and Louis Davis, John 
Fleming, John Lander Carter and others not material to 
this case. In that trial which was held in the Circuit Court 
of Greene County, Virginia, the judgment of the Court was 
that plaintiff recover nothing from the defendant, G & M 
Motors, Inc., and the other corporate defendants, but that 
plaintiff recover the sum of $7500.00 from defendants, 
Louis P. Davis, John Fleming and James Lander Carter. 

At the time of the collision aforesaid there was a policy 
of insurance by which the defendant, Amalgamated Casu¬ 
alty Insurance Company, insured G & M Motors, Inc., with 
respect to the automobile in which plaintiff’s intestate was 
a passenger, with limits of $5000.00 for single person in¬ 
jured and $10,000.00 for multiple injuries or death, and 
property damage with limit of $1000.00, said policy of in¬ 
surance containing the usual omnibus provision defining 
insured as, “the unqualified word ‘insured’ includes not 
only the named insured but also any person while using the 
automobile and any person or organization legally respon¬ 
sible for the use thereof, provided that the declared and 
actual use of the automoble is ‘pleasure and business’ each 
as defined herein, and provided further that the actual use 
is with the permission of the named insured.” And the 
Court finds that at the time of the collision in which plain¬ 
tiff’s intestate was killed the vehicle was not being used 
with the permission of the named insured but was being 
operated by a person not authorized by the insured and in 
violation of the agreement between the insured and its 
lessee. 

Order. 

It appearing to the Court that the policy of insurance 
pursuant to which the plaintiff has brought suit against the 




34s 


l 

defendant, Amalgamated Casualty Insurance Company, 
does not cover or extend to the accident in which plaintiff’s 
intestate was killed, it is by the Court this 9th day of Octo¬ 
ber, 1951, 

Ordered, that judgment be and it hereby is entered for 
the defendant. j 

/s/ Matthew F. McG-uire 
Judge 
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For The District of Columbia Circuit 


No. 11,279 


David H. Thompson, Administrator of the Estate of 
Howard Carter, Deceased, Appellant , 

v. 

Amalgamated Casualty Insurance Company, Inc., 

Appellee. 


PETITION FOR REHEARING EN BANC 


INTRODUCTION 

It is earnestly and respectfully submitted that, in the 
interest of a fair and proper administration of the law, 
the decision of the Court of Appeals in this case, on its face, 
requires a rehearing before the full bench; and ip this 
respect petitioner specifically submits that: 

1. The Decision of the Court Is Clearly Wrong. 

The opinion of the majority is based upon premises 
which are without foundation in fact and upon reasoning 
the invalidity of which we respectfully submit can be clear¬ 
ly demonstrated. 
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2. The Decisions of Two Panels of This Court are in 
Irreconcilable Conflict. 

As was observed in the dissenting opinion of Judge Wil¬ 
bur K. Miller, the only judge who participated in both the 
Thompson and the Bennett 1 cases, the decision of the court 
in this case is in irreconcilable conflict with the decision 
rendered only eight months earlier by this court in the 
Bennett case. The pertinent facts are not properly distin¬ 
guishable and—more important—the reasoning in the two 
cases is in total conflict—so much so that Judge Miller be¬ 
lieved that a decision for the insurer in the Thompson case 
was required a fortiori from the decision of this court in 
the Bennett case. 

3. An Important Area of Law Has Been Hopelessly Confused. 

The law is now hopelessly confused in an area of ex¬ 
treme importance to insurance companies, to managers and 
operators of common carriers, and to the public at large. 
The questions on their face are of great significance in¬ 
volving as they do the interpretation of a highly important 
statute, the administration of that statute by the Public 
Utilities Commission, the jurisdiction of the Public Utilities 
Commission and the Superintendent of Insurance, and 
specifically the extent of coverage required by the statute 
upon which insurance rates must necessarily depend. 

In view of the fact that a reading of all of the opinions 
in the Thompson and Bennett cases clearly suggests that 
three of the five appellate judges who participated in the 
Thompson and Bennett cases would have reached a con¬ 
clusion contrary to the decision in this case, it is most earn¬ 
estly requested that consideration be given by the full 
court to this petition for rehearing. A failure to resolve the 
inconsistencies presented may well give rise to the con¬ 
clusion that the determination of the questions presented 

l Bennett v. Amalgamated Cos. Ins. Co., 91 U.S. App. D.C. -, 200 F. 2d 

129 (1952) 

Interestingly, the Thompson case was argued only two and one-half months 
after the decision was rendered in the Bennett case. 
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in the Thompson and Bennett cases must depend almost 
completely upon the panel of judges which happens to hear 
the particular case. 


I. 


THE DECISION OF THE COURT IS CLEARLY WRONG. 


While the petitioner will not burden the court with a 
complete restatement and reargument of the material set 
forth in its brief on appeal, a summary statement of the 
problem is essential for a proper analysis of the decision 
in this case. 

It is undisputed that a policy of insurance was issued 
by the Amalgamated Casualty Insurance Company to 
G & M Motors defining the “insured” as the “named in¬ 
sured” (G & M Motors) and any person or organization us¬ 
ing the automobile provided that “the actual use is with the 
permission of the ‘named insured.’ ” The policy further 
provided that coverage was limited only to accidents which 
occurred “while the automobile is within the District of 
Columbia.” 

A rental agreement was subsequently entered into by 
the G & M Motors, the named insured, and Louis Davis, 
the renter thereof, providing (1) that none but the renter 
use the cab anywhere without G & M’s -written permission 
and (2) that no G & M cab be taken out of the metropolitan 
area of the District without G & M’s express consent. The 
undisputed facts are that, contrary to this agreement, Davis 
loaned his cab to one Fleming for thirty dollars, that Flem¬ 
ing thereupon undertook an excursion, with the decedent, 
Howard Carter, the decedent’s brother, and two girls, to 
Charlottesville, Virginia where the accident occurred. There 
is no evidence in the record that the people in the vehicle 
driven by Fleming had paid Fleming or anyone else for 
the trip. As a matter of fact, at the time of the accident, 
the cab was not being driven by Fleming but by James Lan¬ 
der Carter, the brother of decedent, who held neither a Dis- 
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trict of Columbia driver’s license nor a District of Colum¬ 
bia hacker’s license. 

Notwithstanding the above facts, notwithstanding the ad¬ 
mitted fact that the policy expressly precluded liability 
under the circumstances related, this court by a majority 
of 2 to 1 determined in this case that the Administrator of 
Carter, who was killed in the excursion to Charlottesville, 
Virginia, was entitled to recover a judgment against the 
Amalgamated Insurance Company which had undertaken to 
insure only G & M Motors and those using the cab in the Dis¬ 
trict of Columbia with the permission of G & M Motors. How 
then did the majority reach this conclusion? We respect¬ 
fully submit that the conclusion was reached bv a clearlv er- 
roneous interpretation of the statute involved 2 as well as 
of a printed certificate, 3 addressed to the Commission and 
certifying that G & M Motors Inc. was insured under a 
policy approved by the Superintendent of Insurance. 

- “The Public Utilities Commission of the District of Columbia is hereby 
directed to require any and all corporations, companies, associations, joint- 
stock companies or associations, partnerships, and persons, their lessees, trus¬ 
tees, or receivers, appointed by any court whatsoever, operating, controlling, 
managing, or renting any passenger motor vehicles for hire in the District of 
Columbia * * * to file with the Commission for each motor vehicle to be 
operated a bond or bonds, policy or policies, of liability insurance or certifi¬ 
cate of insurance in lieu thereof in a solvent and responsible surety or in¬ 
surance company authorized to do business in the District of Columbia, con¬ 
ditioned for the payment to any person of any judgment recovered against 
such corporations, companies, associations, joint-stock companies or associa¬ 
tions, partnerships, and persons, their lessees, trustees, or receivers, appointed 
by any court whatsoever, or renters of their cabs, for death or for injury to 
any person or injury to any property, or both, caused in the operation, main¬ 
tenance, use, or by reason of the defective construction of such motor cabs 
or other vehicles. Any such bond or undertaking or policy of liability in¬ 
surance shall be in such form and on such terms or conditions as the Com¬ 
mission may direct: * * * The Superintendent of Insurance shall be empow¬ 
ered to make reasonable rules and regulations governing the writing of such 
insurance and the making of such bonds and the business of insuring or bond¬ 
ing such risks, including the expenses of management, administration, and 
acquisition of business and the rates to be charged. * * * It shall be unlawful 
to operate any vehicle subject to the provisions of this paragraph unless such 
vehicle shall be covered by an approved bond or policy of liability insurance 
as provided herein. The Public Utilities Commission shall have the power 
to make all reasonable rules and regulations which in its opinion, are neces- 
sarv to make effective the purposes of this section.” 

52 STAT. 1233 (1938), 56 STAT. 1051 (1942), D. C. Code § 44-301 (1951). 

3 ‘ ‘ Any and all conditions and/or provisions in said policy to the contrary 
notwithstanding, the liability of the company within the limits of liability 
stated in said policy shall, in contemplation of and in compliance with the 
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The substance of the majority’s opinion was that the 
limitations expressly set forth in the policy were contrary 
to the statute and were therefore void. This position w^as 
primarily based upon the language of the statute requiring 
that “renters” of cabs be covered and referring to pay¬ 
ments to “any person” of “any judgment.” In effect, the 
majority held that an insurance company cannot, under 
the statute, make reasonable limitations with respect to 
the parties insured; that no limitations whatsoever could 
be made with respect to the geographical coverage of the 
policy; that no limitations whatsoever could be made de¬ 
pendent upon authorization and nature of use. 

The majority expressly stated that “the key fact” was 
“that the appellant administrator had a final judgment 
against Davis, the renter of the cab, on account of dam¬ 
ages arising from the operation of the cab”—a situation 
precisely the same as that which existed in the Bennett case. 
Indeed the majority went so far as to say that (p. 10) 
“Congress covered the subject when it provided that the 
insurance must cover any judgment for injury to any per¬ 
son arising from operation of the cab. Terms of limita¬ 
tion are conspicuously absent from the statute.” Thus, ac¬ 
cording to the reasoning of the majority, if a judgment were 
obtained against a renter of a cab, even if the cab had been 
shipped to Alaska and was being driven by a stranger (as 
was the case here) the insurance company would be abso¬ 
lutely liable for injury to the stranger’s brother, notwith¬ 
standing any specific protective restrictions in the policy. 

The basic conclusion of the majority, as set forth above, 
is clearly wrong and flies in the teeth of the statute, for 
the statute states that the “policy of liability insurance 
shall be in such form and on such terms or conditions as 

provisions of Public 775—75th Congress, Chapter 809—3d Session, approved 
June 29. 1938. and/or Acts amendatory thereof, become and be absolute for 
damages adjudged against the insured on account of injuries to or ^eath of 
persons or damage to or destruction of property resulting from said insured’s 
ownership, maintenance or use of the motor vehicle or vehicles herein described, 
regardless of whether such motor vehicle or vehicles be owned wholly or: in part 
bv the insured.” The full certificate will be found at page 18 of the Joint 
Appendix. j 
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the commission may direct.’’ The statute further specifi¬ 
cally states that “The Superintendent of Insurance shall 
be empowered to make reasonable rules and regulations 
governing the writing of such insurance ...” In the in¬ 
stant case—notwithstanding the doubts of the majority— 
the fact is that the policy which expressly set forth the limi¬ 
tations relied upon was the standard policy, not only ap¬ 
proved but actually drawn up by the Superintendent of 
Insurance referred to in the statute ; and indeed the certifi¬ 
cation to the Public Utilities Commission clearly indicates 
that this policy was approved by the Superintendent of 
Insurance. More important, however, the statute recog¬ 
nizes specifically that there may be terms and conditions 
which govern the liability set forth in the policy and these 
terms and conditions fall within the province of the Public 
Utilities Commission acting in conjunction with the Super¬ 
intendent of Insurance. 

There is not one word in the statute or in the legislative 
history of the statute which suggests that an insurance 
company might not issue a policy or that the Superintend¬ 
ent of Insurance and the Public Utilities Commission could 
not approve a policy under the terms of the statute if the 
policy contained any limitation whatsoever dependent upon 
geography, authorization of use or nature of use. If it is 
true that Congress covered the field, what terms and con¬ 
ditions could have remained for the jurisdiction of the Pub¬ 
lic utilities Commission under the statute? If Congress 
covered the field, what did the statute mean when it said 
that the Superintendent of Insurance was to be “em¬ 
powered to make reasonable rules and regulations govern¬ 
ing the writing of such insurance”? Here the standard 
policy with the restrictions relied upon by the company was 
not only approved by but in fact written by the Superin¬ 
tendent of Insurance, and the fact of the approval was cer¬ 
tified to the Public Utilities Commission, which apparently 
relied upon the Superintendent of Insurance. 


In his dissenting opinion, Judge Miller observed that the 
coverage afforded by the policy with the restrictions relied 
upon by the company, was even in excess of the coverage 
required by the statute. It is our position that Judge Miller 
was clearly right for the statute can only reasonably be 
construed to mean, as Judge Miller observed, that the op¬ 
eration or use must be that of the owner or the renter of the 
cab, whereas the policy here covered anyone using the cab 
with the permission of the named insured, which would in¬ 
clude not only the renter but other authorized persons. At 
any rate, it is difficult to believe that Congress intended to 
require unconditionally that coverage must be such as to 
protect someone who is, so far as the record reveals, a non¬ 
paying passenger in a vehicle driven by his brother, who 
was not a taxicab driver, on a pleasure jaunt with two girls 
one hundred miles from Washington—all without the con¬ 
sent of the insured—and while the cab was being driven by 
one who, so far as the record shows, not only was not 
known to the insurer, to G & M Motors the named insured, 
or to the renter, but was not even the person to whom the 
renter, without authority, turned over the cab. 

The majority has also laid emphasis upon the fact that 
some liability statutes (p. 11) “require such insurance to 
be against liability arising either within or without the 
licensing jurisdiction.” However, this suggestion misses 
the point. We are not concerned here with a statute which 
by its terms requires liability outside the licensing juris¬ 
diction. We are not concerned with the question whether 
Congress, while sitting as a legislative body for the Dis¬ 
trict of Columbia, could not also exercise its Interstate 
Commerce power. It is undoubtedly true that under some 
circumstances a state may effect legal consequences out¬ 
side its jurisdiction, although the general rule is that “leg¬ 
islative enactments can only operate, proprio vigore, upon 
persons and things within the territorial jurisdiction of the 
lawmaking power, and that no law has any effect, of its 
own force, bevond the territorial limits of the sovereignty 
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from which its authority is derived.” 50 Am. Jur. 509. 
See also Miranda v. LoCurto, 249 N. Y. 191, 163 N. E. 557; 
Cherwiere v. Geiter, 272 N. Y. 165, 5 N. E. 2d 185; and 
Kernan v. Webb, 5 R. I. 394, 148 Atl. 186. 

But here we are dealing with a statute which makes no 
reference to extra-territorial liability, which was passed by 
Congress sitting as the legislative body for the District of 
Columbia, and which was to be administered by the Pub¬ 
lic Utilities Commission, a local administrative body, with 
the aid and assistance of the District of Columbia Super¬ 
intendent of Insurance, who—incidentally—has gone on 
record in the Bennett case that his jurisdiction is limited 
to the District of Columbia in matters such as this. 4 

In its opinion, the majority gave attention to the printed 
endorsement 5 on the back of the certificate filed by G & M 
Motors with the Public Utilities Commission. We respect¬ 
fully submit that the reasoning of the majority with re¬ 
spect to this endorsement was totally erroneous. The ma¬ 
jority took the position that the phrase “any and all con¬ 
ditions ... to the contrary notwithstanding” meant that 
(p. 6) “a commitment apart from the policy [was] about 
to be made.” This, we respectfully submit, is an unreason¬ 
able assumption in view of the fact that this was a stand¬ 
ard printed form. It so happens that the real purpose of 
this form endorsement was to make non-standard policies 
conform to the standard policy which was assumed by the 
Superintendent of Insurance and the Public Utilities Com¬ 
mission to conform to the statute. 

Nor will the general position of the majority in this re¬ 
spect hold up under analysis. In the first place, the same 
certificate certifies (J. A. 18) that a policy approved by 
the Superintendent of Insurance was in existence. This 
policy contains the express limitations previously de¬ 
scribed. In the second place, the endorsement specifically 

4 Bennett v. Amalgamated Cas. Ins. Co., 91 TJ.S. App. D.C. -, 200 F. 2d 

129, 132 (1952) 

•> It is important to note that the same endorsement was in existence and 
in the record in the Bennett case. See note 3 supra. This endorsement is a 
standard form, provided by the Public Utilities Commission and is part of 
its official forms and regulations. 
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stated that the absolute liability was to be for damages 
adjudged against the insured and the insured did not, un¬ 
der the policy, include one driving without the authority 
of the named insured. In the third place, the endorsement 
specifically provided that the insured "was to be liable for 
damages resulting from “said insured’s owmership, main¬ 
tenance or use of the motor vehicle.” In the instant case, 
the automobile was being driven at the time of the colli¬ 
sion by the decedent’s brother who, so far as the tecord 
reveals, was not even known to the insured company, to 
G & M Motors the named insured, nor even to the renter 
who had, without authority, turned the vehicle over to 
another individual. 

Therefore, the argument of the majority, with respect to 
the endorsement, can take the majority no further than 
the argument made by it with respect to the statute itself. 
In other words, the conclusion reached by the majority can 
only be reached if we assume that there is a necessary con¬ 
flict between the statute and the policy as expressly writ¬ 
ten. And such a necessary conflict exists only if we take 
the position that the statute means that there can be no 
limitation whatsoever, no condition, no regulation limit¬ 
ing liability on the basis of geography, authorization or 
use. j 

If the position of the majority were correct, neither the 
Superintendent of Insurance nor the Public Utilities Com¬ 
mission would ever have to examine or approve policies. 
Moreover, it Avould not make the slightest difference what 
provisions were -written into the policies in the first place. 
All that would be necessary would be the filing of a printed 
endorsement stating that if anything in the policy con¬ 
flicted with the statute, it would be void. It is even ques¬ 
tionable whether such an endorsement would be necessary 
in the light of the court’s conclusion that Congress covered 
the field. This court would simply write or rewrite the 
policy, establishing only those conditions or limitations 
that it considered to be required by the statute. 
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This brings particularly to mind the concurring opinion 
of Judge Washington in the Bermett case where he stated 
that “a sound and workable system of taxicab insurance 
requires that the extent as well as the existence of such 
insurance be ascertainable by interested persons with a 
minimum of delay and uncertainty.” Possibly the basic 
difficulty here is, as Judge Washington observed, that “the 
administrative measures revealed by the record . . . were 
not such as would achieve that end.” 

It is the position of the petitioner that the policy in effect 
here specifically limiting liability to the District of Colum¬ 
bia and to accidents occurring while the vehicle was being 
driven with the consent of the named insured was prop¬ 
erly approved by the Superintendent of Insurance, and 
that this fact was certified to the Public Utilities Commis¬ 
sion which relied thereon. It therefore follows that the 
courts should be especially loathe to encroach upon admin¬ 
istrative jurisdiction. But even if it were assumed that 
the Superintendent of Insurance and the Public Utilities 
Commission had not taken a position with respect to geo¬ 
graphic limitation and if it be assumed that the Superin¬ 
tendent of Insurance and Public Utilities Commission had 
not taken a position with respect to limitations which are 
made dependent on use and authorization, it is not for this 
court to fill the gap by declaring that there may be no 
geographical limitations, that there may be no limitations 
dependent upon use or authorization, despite the fact that 
the policy expressly sets forth such limitations and the 
statute is silent. Under such circumstances, the express 
terms of the policy as written and approved should ob¬ 
viously govern. 

Moreover, we respectfully suggest that a reading of the 
majority’s opinion reveals erroneous reasoning in other 
respects. The majority said (p. 9) “Congress intended to 
protect the people who hailed those cabs.” Certainly this 
would not apply to Howard Carter w T ho was on a pleasure 
jaunt with his brother and two girls one hundred miles 
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from Washington and who, so far as the record reveals, 
paid nothing for the ride and was killed while his brother 
was driving the vehicle. 

The majority talks about (p. 10) “passengers picked up 
under the authority of that (D. C. hacker’s) license” and 
about the conditions upon which a common carrier (p. 10) 
“may operate on the streets of Washington” but there is 
not the slightest evidence in the case that the decedent or 
the other passengers in the vehicle did anything whatso¬ 
ever which would characterize the excursion as a common 
carrier venture at the time of the accident—and ip fact 
their conduct, if anything, was completely inconsistent with 
such a concept. There is nothing to show that the decedent, 
his brother or the two girls paid anything for the trip. 
Furthermore, the decedent’s brother was driving the ve¬ 
hicle at the time of the collision. Therfore, it is difficult 
to understand the majority’s opinion insofar as it is predi¬ 
cated upon the relative rights and obligations that exist 
when a passenger is picked up under authority of a taxicab 
license. 

The majority also stated that although there are alter¬ 
native methods of compliance, they must all result in the 
same coverage of activities. The majority suggested that 
such coverage might be based on the (p. 8) “principle of 
respondent [sic] superior” referred to in the statute. The 
majority said (p. 8) “We think Congress could not have 
intended to require less protection.” Howrever, it is not 
disputed here and is mentioned by the court itself (p. 2) 
that during the operation of the cab for the period of the 
accident, Davis, the renter, was found not to be acting as 
an agent of the insured but, to the contrary, to be acting 
outside the scope of his authority. 



THE DECISIONS OF TWO PANELS OF THIS COURT ARE 
IN IRRECONCILABLE CONFLICT. 


Before proceeding to an analysis of the relationship be¬ 
tween the Bennett case, decided October 30, 1952, and the 
Thompson case, argued two and one-half months later and 
decided June 5, 1953, it is important to note that Judge 
Miller alone of the judges on the Court of Appeals sat on 
both the Thompson and Bennett cases. Judge Miller wrote 
the opinion for the unanimous court in the Bennett case 
and only eight months later wrote the vigorous dissent in 
this, the Thompson case. In stating that he would have 
affirmed the judgment of the District Court in this case on 
the authority of the Bennett case, Judge Miller made the 
following observation (p. 23): “The present case is much 
stronger for the insurance company in that the negligent 
operator of the cab was neither the owner nor the renter. 
He was not even a renter from the renter. He did not have 
the permission of the owner or the original renter to op¬ 
erate the cab even in the District of Columbia, and cer¬ 
tainly not at a point in Virginia, more than one hundred 
miles distance from the District. Moreover, the record 
does not show that the decedent was a paying passenger.’’ 
Thus, the only judge who sat on both cases not only felt 
that the decision in the Thompson case was in conflict with 
the Bennett case but indeed felt that a decision for the 
petitioner in this case was a fortiori required by the prior 
decision in the Bennett case. 

What was the majority’s asserted grounds of distinc¬ 
tion between this case and the Bennett case? The majority 
indicated that the ground of distinction was that (p. 12) 
“the driver of the cab [in the Bennett case] was on a pleas¬ 
ure trip and the injured person was his personal guest, not 
a passenger for hire .... This statute did not provide an 
all-inclusive liability insurance for the vehicle as such or 
the driver as such; it was a provision imposed upon the 
operation of taxicabs as common carriers.” No facts to 





13 


the contrary were found in this case. It is only necessary 
to read the previously quoted passage from Judge Miller’s 
dissent in this case to recognize the nonexistence of any 
distinction. 

In the Bennett case, the cab was being driven by the 
renter, a taxicab driver, w r hen the accident occurred. In 
the present case, which is obviously much stronger from 
the standpoint of the insurer, the cab was being driven by 
a complete stranger who was in fact not a taxicab driver, 
who did not even hold a District of Columbia driver’s 
license and who was the brother of the decedent. There 
is not one bit of evidence in the record to indicate that the 
decedent paid one cent for the ride to Charlottesville. If 
the taxicab in the Bennett case was not being operated as 
a common carrier, when in fact it was being driven by a 
taxicab operator who rented it, how can it conceivably be 
said that the vehicle here was being operated as a common 
carrier while it was being driven by a complete stranger 
off on a pleasure jaunt with four other people one hundred 
miles from Washington. I 

More important, however, than the asserted factual dis¬ 
tinctions, which we most respectfully claim are nonexistent, 
is the fact that the reasoning of the Court of Appeals in 
this case is totally inconsistent w T ith the decision in the 
Bennett case. It is perfectly apparent that the court in 
this case held that as long as there is a judgment against 
the renter arising out of the operation of the vehicle, the 
insurance company is liable notwithstanding any liinita- 
tion of any kind. Thus, as noted before, the Court of Ap¬ 
peals said that (p. 10) “Congress covered the subject when 
it provided that the insurance must cover any judgment 
for injury to any person arising from the operation of the 
cab.” If this were true, the decision in the Bennett case 
must be wrong for, on such a theory, judgment would also 
have had to be entered against the insurance company in 
the Bennett case. Again the Court of Appeals said that 
(p. 5) “The key fact here is that the appellant adminis- 
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trator has a final judgment against Davis, the renter of the 
cab, on account of damages arising from operation of the 
cab.” That “key fact” existed in the Bennett case as well 
as in the Thompson case. The statute was precisely the 
same in both cases and the printed form endorsement on 
which the majority focused attention in the Thompson case 
was also in existence in the Bennett case and in the record. 

m. 

AN IMPORTANT AREA OF LAW HAS BEEN 
HOPELESSY CONFUSED. 

That the questions involved are of extreme importance 
can hardly be disputed. The policy in effect in the Bennett 
and Thompson cases is the standard policy utilized in the 
District of Columbia. The Thompson and Bennett deci¬ 
sions therefore necessarily affect the liability of all com¬ 
panies insuring taxicab operators in this area. The deci¬ 
sions involve a prime question of statutory interpretation. 
They involve questions relating to the jurisdiction of the 
Superintendent of Insurance and the Public Utilities Com¬ 
mission. They have an important effect upon the public. 
The rates to be established by insurance companies must 
necessarily depend upon the decisions in these cases. 

It is respectfully submitted that if the only judge 
who sat on both cases is of the firm opinion that the 
decisions are in conflict, it will be impossible for the pub¬ 
lic, for the insurance companies, for the taxicab operators 
and for their counsel to determine the present status of 
the law. In this respect, it is interesting to note that both 
trial court judges, in the Bennett and Thompson cases, de¬ 
cided the cases for the insurer; that the decision in the 
Bennett case was a unanimous decision for the insurer; 
and the decision in this case was a two to one decision 
against the insurer. Thus, of the seven lower court and 
Appellate Court judges who passed on the problems raised 
in the Bennett and Thompson cases, five judges expressed 
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views which are inconsistent with the determination of the 
majority in this case. 

Regardless of the ultimate conclusion reached in this 
matter by each of the judges of the Court of Appeals, we 
believe that all would agree that the decision ought not to 
turn on the particular panel of judges sitting on the case. 
We therefore urge that, entirely apart from all of the 
other interests in this matter, a proper and fair adminis¬ 
tration of the law requires a rehearing before the full 
court. 

Counsel hereby certify that this petition for rehearing 
is submitted in utmost good faith and not for purposes 
of delay. 



Bork- 
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Ford, Bergson, Adai 
land & Redstone 
Albert F. Adams 
Sumner M. Redstone 
Daniel J. Freed 

Counsel for Appellee 
918 16th Street, N. W, 
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